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Eighteen months 
after filing 
suit, plaintiff 

suddenly wanted to 
take the depositions of 
twelve witnesses.  It was 
a medical negligence 
case and our client 
would incur significant 
costs and legal expenses 
in the process.  Since 

filing suit, plaintiff had moved from Wisconsin to 
Illinois and had limited disposable income.  Until 
that point, she had done little to prosecute her claims.  
In order to test plaintiff’s confidence in her case, we 
moved the court for an order requiring plaintiff to 
file security for costs in the amount of $8,000.00.  
The court granted the motion and upheld its order 
on reconsideration.  Unable or unwilling to post the 
security, plaintiff voluntarily dismissed her case 
against our client.

Given the high cost of defense in many types of 
cases, an order for security for costs can be a useful 
and aggressive tool.  But it is not always available.  
This article explores the process, requirements, and 
restrictions for obtaining an order for security for 
costs under Wisconsin law.

I. What is “Security for Costs?”

An order for security for costs requires the plaintiff 
to deposit with the clerk of court a payment in the 
form of cash, property, or bond equal in amount 
to the costs which will be taxable in the matter if 
the defendant prevails.2  The purpose of security 
for costs is to prevent a plaintiff from prosecuting 

meritless claims and to ensure payment of costs that 
may be awarded against a plaintiff from whom it 
may be difficult to collect.3  In Wisconsin, the right 
to security for costs is governed by sections 814.27 
to 814.34 of the Statutes. 

II. Right to Security for Costs

When certain criteria are met (e.g., the plaintiffs 
are all nonresidents and/or foreign corporations), 
the defendant is entitled to an order for security for 
costs in an amount determined reasonable by the 
court, but not less than $250.4  Wisconsin Stat. § 
814.28 provides as follows:

(1) Defendant may require.  Except as 
otherwise provided by s. 814.29, the 
defendant may require the plaintiffs 
to file security for costs if the 
plaintiffs are all nonresidents; or are 
foreign corporations, nonresident 
personal representatives, guardians, 
trustees, or receivers; or are trustees 
or assignees of any debtor; or are 
imprisoned for crime for terms 
less than life; or shall take issue 
upon the answer of the garnishee. 

(2) Order for security.  Upon proof 
by affidavit entitling the defendant 
to security for costs, the court shall 
order the plaintiffs to file security 
for costs in a sum mentioned in the 
affidavit, not less than $250, within 
20 days after the service upon the 
plaintiffs of a copy of the order 
requiring the security for costs ….5
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Wisconsin courts interpreting the language of 
section 814.28 have held that it imposes a positive 
duty on trial courts to grant requests for security for 
costs made under the section and vests no discretion 
in the court except as to the amount of security to 
be furnished.6

When the defendant is not entitled to an order for 
security for costs as a matter of law, however, the 
court may still require the plaintiff to file security for 
costs under Wis. Stat. § 814.27 “in all cases where 
it shall appear reasonable and proper.”  Unlike an 
application made under section 814.28, section 
814.27 is addressed to the sound discretion of the 
trial court.7  Section 814.27 applies where section 
814.28 does not apply, for example, where only two 
of three plaintiffs are nonresidents.8

III. Security for Costs Procedure

In order to obtain an order for security for costs, 
a defendant must file a notice of motion and 
motion with the court with supporting affidavit.9  
The affidavit must demonstrate either:  (1) that 
the defendant is entitled to an order for security 
for costs under Wis. Stat. § 814.28; or (2) that the 
circumstances are such that it would be “reasonable 
and proper” for the court to enter an order for 
security for costs under Wis. Stat. § 814.27.  The 
affidavit must also mention the desired amount of 
the security for costs, not less than $250.10

When the court orders security for costs, the 
plaintiff has twenty days after service of the order 
to file the security.11  All proceedings on the part of 
the plaintiff are stayed until security is filed.12  If 
the plaintiff fails to timely file security for costs 
when required, the court may, upon motion of the 
defendant, dismiss the action.13  The Wisconsin 
Supreme Court has noted that “failure to give or 
furnish the required security for costs has been 
uniformly held to be a ground for dismissal of the 
action.”14

IV. Security for Costs and Subrogated 
Plaintiffs

Should the existence of a non-participating, non-
appearing subrogated plaintiff who resides in 
Wisconsin defeat a motion for security for costs 
under Wis. Stat. § 814.28?  Some courts may think 
so.  After all, section 814.28(1) provides that “the 
defendant may require the plaintiffs to file security 
for costs if the plaintiffs are all nonresidents….”  
Thus, a trial court certainly has discretion to deny 
a motion for security for costs under Wis. Stat. § 
814.28 if just one of many plaintiffs is a resident of 
Wisconsin.

While there is no published appellate case addressing 
this issue, it was raised in the medical negligence case 
described in the introduction section of this Article.  
In that case, the plaintiff had named the Secretary of 
the U.S. Department of Health and Human Services 
(who had a mailing address in Milwaukee) as an 
involuntary plaintiff to the action.  Plaintiff argued 
that the Department was technically a resident of 
Wisconsin and, therefore, section 814.28(a) did 
not apply.  In response, we argued that the purpose 
of the statute would be defeated if plaintiff’s logic 
prevailed.  The Wisconsin Supreme Court has stated 
that the statutes governing security for costs are 
remedial in nature and should be liberally construed 
to effectuate their purpose.15  Furthermore, the 
Department had already stated that it “would not 
appear or actively participate in the lawsuit” and 
had not asserted any claims against our client.  
Ultimately, the court agreed with our position and 
held that the existence of a non-participating, non-
appearing involuntary plaintiff cannot defeat a 
motion for security for costs based on residency.  
Of course, even if the court had been unwilling to 
grant our request for security under section 814.28, 
it could have ordered plaintiff to pay security under 
section 814.27 as being the “reasonable and proper” 
thing to do.

V. Security for Costs and Poverty

The plaintiff in our medical negligence case 
also argued that she was not required to provide 
security for costs because of poverty.  Section 
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814.29(1) of the Wisconsin Statutes provides that 
an impoverished person cannot be required to give 
security for costs:

[A]ny person may commence, 
prosecute or defend any action or 
special proceeding in any court, or 
any writ of error or appeal therein, 
without being required to give 
security for costs ... upon order of the 
court based on a finding that because 
of poverty the person is unable to … 
give security for those costs.

While the plaintiff in our case argued that she 
qualified for a poverty waiver under Wis. Stat. § 
814.29, she failed to follow the proper statutory 
procedure for establishing the same.  The Wisconsin 
legislature stated, without ambiguity, that security 
for costs may be waived because of poverty only 
if the conditions of section 814.29(1)(b) are met.16  
Accordingly, any person seeking a poverty waiver 
must produce an affidavit demonstrating that he or 
she is, in fact, impoverished.17  Rather than follow 
the proper statutory procedure, the plaintiff in our 
medical negligence case attached unauthenticated 
exhibits to a brief without a supporting affidavit.  
The court refused to accept the exhibits as sufficient 
proof of indigency.18 

Even if plaintiff had submitted the proper affidavit, 
however, the trial court in our case indicated that 
it would have denied plaintiff’s request for relief 
because she did not meet the statutory definition 
of impoverished.  When determining whether a 
plaintiff is impoverished under Wis. Stat. § 814.29, 
Wisconsin courts must consider the following 
factors:

1. Whether the plaintiff is a recipient 
of means-tested public assistance 
(including welfare, supplemental 
security income, food stamps, 
veterans benefits, etc.);

2. Whether the plaintiff is represented 
by an attorney through a legal 
services program for indigent 
persons; and

3. Whether the plaintiff is otherwise 
unable, because of poverty, to give 
security for costs.19

Additionally, the court must consider the person’s 
household size, income, expenses, assets, and debts, 
and the federal poverty guidelines.20  Pursuant to 
Wis. Stat. § 814.29(2), the court may rescind a 
poverty waiver and enter an order for security for 
costs if the plaintiff no longer meets the statutory 
requirements described above.  Additionally, the 
court may dismiss the action if it determines that a 
plaintiff’s allegation of poverty is untrue.21

The following table sets forth the 2012-13 Federal 
Poverty Guidelines for persons living in the 48 
contiguous states and the District of Columbia:

Persons in 
household

Federal Poverty Guideline22

(gross annual income)
1 $11,170
2 $15,130
3 $19,090
4 $23,050
5 $27,010
6 $30,970
7 $34,930
8 $38,890

9+
For households with more than 
8 persons, add $3,960 for each 

additional person.

In our case, the trial court gave great weight to 
the Federal Poverty Guidelines.  According to 
the Federal Guidelines, the poverty threshold for 
plaintiff was a gross annual income of $11,170 
based on her household size.  By comparison, 
plaintiff’s actual annual income was approximately 
$14,400.  In addition, plaintiff had nearly $9,000.00 
in her checking account.  Given the facts presented, 
the trial court could not find that plaintiff was 
exempt from having to file security for costs in the 
requested amount.  On motion for reconsideration, 
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plaintiff attempted to submit to the trial court the 
affidavit that should have been filed in the first 
place.  Her motion was denied.23

VI. How to Calculate Security for Costs

When calculating the desired amount of the security 
for costs, counsel should include all amounts, past 
and future, which will be taxable in the matter if 
the defendant prevails, but not less than $250.00.24  
Section 814.04 of the Wisconsin Statutes enumerates 
the items of costs taxable in civil actions:

•	 Statutory attorney fees25;
•	 Referee fees;
•	 Service fees (not to exceed the 

authorized sheriff fee for the same 
service);

•	 Amounts actually paid out for 
certified and other copies of papers 
and records in any public office;

•	 The cost of telephone and e-mail 
communications, faxes, postage, 
photocopying, and express or 
overnight delivery;

•	 Deposition expenses, including 
transcript copies;

•	 Plats and photographs (not exceeding 
$100 for each item);

•	 Expert witness fee not exceeding 
$300 for each expert who testifies;

•	 Standard witness and mileage fees; 
and

•	 In actions relating to or affecting the 
title to land, the cost of procuring an 
abstract.

Other items of costs include, for example:

•	 Court costs and fees26;
•	 Interpreters’ fees27; and
•	 Costs for pathological slides and copies of 

medical treatises.28

But the following items of costs are not taxable:

•	 Mediation fees29;
•	 Guardian ad litem fees30;
•	 The cost of transcribing materials from CD-

ROM31;
•	 The cost of reproducing documents into an 

electronic format32; and
•	 Travel expenses.33

It is recommended that counsel include an affidavit 
attesting to items of costs already incurred, with 
paid invoices attached as exhibits, and explaining 
how the defense calculated anticipated future 
costs (e.g., the number of depositions requested by 
plaintiff multiplied by the average cost of earlier 
depositions).

VII. Conclusion

Security for costs is an important defense tool.  
Although it cannot be used in every case, it can 
and should be used where appropriate.  In a case 
where the taxable defense costs will be significant, 
an order for security for costs will test the plaintiff’s 
confidence in his or her claims.  While each court 
may approach the requirements of Wis. Stat. §§ 
814.27 to 814.34 differently, knowledge of the 
proper statutory procedure and the experience and 
ability to use that procedure to your advantage is 
the best security.
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